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Abstract

Purpose of review: To highlight areas for potential refinement in assessments of capacity to give

informed consent.

Recent findings:

The clinical assessment of the patient's capacity to give informed consent may be informed and
guided by sophisticated criteria or assessment instruments. The approach of most assessment
instruments and the literature on (in)capacity departs from the abilities that underpin giving informed
consent. This approach may be refined, however, by assessing clinically for a causal connection
between the mental disorder in the mind of a particular person and the particular inability. It may
furthermore be refined by assessing that aspect of insight that is best connected to incapacity, for
insight has been found to be the best clinical discriminator of capacity status in patients with

psychotic and manic disorders.

Summary:

To find that a person is incapable by virtue of a mental disorder, a causal connection between the

mental disorder and the particular inability should be assessed clinically for the very patient.



Furthermore, the term ‘acceptance’ is more apt than ‘appreciation’ and ‘belief’ in capturing that
aspect of insight by which a person with psychotic and manic disorders may be rendered incapable

of giving informed consent.

Introduction

In recent years, there has been a significant shift from a categorical approach to a functional
approach in considerations of incapacity to give informed consent [1]. By a categorical approach,
the patient is deemed incapable of giving informed consent by virtue of belonging to a particular
category such as having a diagnosis of psychosis or dementia [2]. Some authors still see a place in
research for a categorical approach, but more in a screening sense, whereby vulnerable people at
risk of lacking capacity can be identified [3]. A functional approach requires that a patient's capacity
to give informed consent be assessed at the time of giving consent, for a particular decision, and
that a patient be examined for particular inabilities or necessary conditions that must pertain for a

patient to be considered (in)capable of giving informed consent. [1-3].

The need for a more formal assessment of capacity to give informed consent arises traditionally in
the clinical setting for borderline cases and when a patient refuses recommended diagnostic
procedures or treatments whether in surgical, medical or psychiatric settings [4]. In the research
context, the need for more formal assessments becomes eminent in protection of potential research
participants who, by virtue of being incapable of giving informed consent, are at risk of exploitation or
harm [1,5,6,7]. Some ethics review committees, for example, now require explicit assessment of
research participants' capacity for those research protocols that involve more than minimal risk in

populations who are considered to be at risk of impaired decisional capacity [4,8].

The assessment of the patient's capacity to give informed consent may nowadays be informed and
guided by sophisticated criteria or assessment instruments. No fewer than 29 assessment
instruments are available for this purpose [9], of which the MacArthur Competence Assessment
Tools for Clinical Research and for Treatment (respectively, MacCAT-CR and MacCAT-T) have the
most empirical support [4,10,11]. These assess for the four general abilities of understanding,
appreciation, reasoning and expressing a choice. These are similar to the abilities identified by the
Mental Capacity Act (2005) of England and Wales, namely understanding, retaining, using, weighing

and communicating [12].

This review aims to suggest two potential refinements in the clinical assessment of a patient's
capacity to give informed consent. These are as follows: to find that a person is incapable by virtue
of a mental disorder, a causal connection between the mental disorder in the mind of that person

and the particular inability should be assessed clinically; and that the term ‘acceptance’ be more apt



than ‘appreciation’ and ‘belief’.

Causal connection between mental disorder and particular inabilities

The approach of most assessment instruments and the literature on (in)capacity departs from the
abilities that underpin decision-making and more specifically valid informed consent [4,10]. These
abilities should accordingly be of sufficient quality. For example, the understanding of the proposed
intervention should be of sufficient extent, and, for this reason, assessment instruments test for the
extent of understanding [3]. Similarly, it is assessed how well a person is communicating,

reasoning and appreciating.

Although this approach has had much face validity and may have served practical situations well
enough in most cases, it holds the risk of overinclusion, that is, rendering people incapable of giving
informed consent by setting requirements for informed consent that are not met for good and
legitimate reasons, irrespective of having a mental disorder or not. For example, a person may
deliberately choose not to understand, or reason about or appreciate the ins and outs of the
proposed intervention, for they may find it too upsetting, too grisly, too threatening or even too boring
as indeed some research participants suggested [6]. Another example would be that a person might
legitimately prefer to trust blindly. For this reason, weaker criteria have been proposed such as
having mere capacity to understand rather than actual understanding, and one may argue similarly
that it would be sufficient to have mere capacity for the other abilities underpinning decision-making.
The weaker criteria, however, may complicate and undermine the validity and the reliability of the
assessment of capacity in a given case, as an assessment of capacity to, for example, understand,

in general, is likely to be further removed from the specific decision in question.

The former approach departing from the abilities underpinning capacity, in general, and the weaker
version thereof may be refined, however, by making the requirement(s) more specific, that is, to
require a causal connection between a mental disorder in the mind of a person and the particular
inability, as suggested elsewhere [13]. For example, the mental disorder preventing the person to

understand, to communicate, to choose, to appreciate, to reason, to weigh and so on.

Requiring this causal connection has three components: the mental disorder in the mind of a person,
the particular inability, and the connection. Considering the mental disorder, narrowing it down to
those inabilities attributed to mental disorder as qualifying for incapacity, ensures that good and
legitimate reasons for not exercising an ability (e.g. understanding) in a particular situation do not
render someone ‘incapable’ (as may be the inappropriate result of attempting to use an assessment
instrument of capacity without this specification). Moreover, specifying the pertaining mental disorder

makes clear the particular cause of incapacity. The counter argument, however, may be concerned



that this is too restricted and may ask about causes of incapacity that are not mental disorders. But
then, such causes may be specified too as indeed is allowed for by a provision of the Scottish
Incapacity Act in stating ‘...or of inability to communicate because of physical disability’ [14].

Aphasia of certain kinds comes to mind.

Connecting causally mental disorder in the mind of a person to particular inabilities also brings more
specification in the clinical assessment of the very abilities being assessed. One may argue, for
example, that ‘actual understanding’ is not required for informed consent, but, in case a mental
disorder prevents ‘actual understanding’, it would be difficult, if not impossible, to make a case that
the person is capable of giving informed consent. Similarly, one might argue that a person may
choose not to communicate or choose to and/or be content with reasoning in contradictory ways, or
even choose not to reason at all in making a decision, but if a mental disorder prevents a person
from communicating or reasoning in making a decision, it is much clearer that capacity to give

informed consent is lacking.

For ‘acceptance’, the difference brought about by the causal connection is transparent. Ordinarily,
when someone does not accept (e.g. some of the information or need for the intervention), they may
still agree to the intervention for other reasons and yet be considered capable of giving informed
consent [15]. However, when a mental disorder prevents a person from accepting the need for the
intervention, it becomes clear that the mental disorder gets in the way of the patient giving informed
consent, that is, the person is not capable of giving informed consent even if he says that an
intervention may proceed [13]. For example, a patient with a Cotard's delusion believing that she is
already dead and electroconvulsive treatment is, for that reason, futile does not accept the need for
the treatment by virtue of her mental iliness and would not be capable of giving informed consent

even when she agrees to the electroconvulsive treatment.

The causal connection between the mental disorder in the mind of a person and the inability may be
difficult to demonstrate in some instances, yet be sound in many cases. Examples are: the causal
connection between dementia and a lack of understanding fits well, at least conceptually, with
particularly cognitive impairment; the indecisiveness of the very ambivalent and depressed person
connects causally with being prevented from making a decisive choice. The marked formal thought
disorder connects causally with being prevented from reasoning in a sound way. These causal

connections are further supported by much empirical research evidence . [8,12,16,17,18,21,22,23].

If the claim is that the incapacity is due to a mental disorder, it has to be accurate that an
assessment instrument of incapacity should assess for a causal connection between the mental

disorder and the inability. If so specified, the claim is here that the content validity of the assessment



instrument will be improved, at least for when a mental disorder is present, because the presence of
a mental disorder in the mind of a person may or may not have bearing on a particular decision. This
means an instrument that assesses for the presence of the causal connection would be able to
make a stronger finding of incapacity when a causal connection is indeed demonstrated, or a
stronger finding of capacity when there is an absent connection between a chosen lack of, for

example, understanding or choice and the mental disorder in the mind of a person.

The first suggested refinement in the clinical assessment of a patient's capacity to give informed
consent is thus that a causal connection between the mental disorder in the mind of a person and
the particular inability be assessed. Following the suggestion of a causal connection, the second
suggested refinement is about one of the abilities that is commonly prevented by psychotic mental
disorders and is related to the known clinical concept ‘insight’, that is, being prevented by the mental

disorder from accepting the need for a health intervention.

Insight, acceptance and appreciation in assessments of capacity to give informed consent

The clinical concept of insight is of particular importance for capacity assessments in cases of
especially psychotic illnesses [18,22], but also for mania [16], yet its connection to incapacity needs

to be clear for safeguarding the liberty interests of patients [12].

Connections between insight and incapacity

The connection between a lack of insight and incapacity has been reported in several recent
publications [2,16,19,20,22,24,25,26]. Most convincingly, the study by Owen et al. [12] reports
that, among a range of psychopathological variables, insight is the best discriminator of capacity
status in patients with psychotic and manic disorders, but less so in nonpsychotic disorders. This
was the finding in a cross-sectional study involving 350 patients in which they were assessed for the
capacity to consent to hospitalization and treatment, respectively. In another study [16] among
patients with mania, a lack of decision-making capacity as assessed in a gambling task was best

predicted by a lack of insight among various illness-defining features.

The incapacity linked with a lack of insight goes further than giving informed consent. It involves
poor treatment adherence [27,28,29,30], forming a therapeutic alliance [31], and responding to

cognitive behavioural therapy [25,32] and fitness to plead . [19].

Following on from the traditional emphasis on the lack of understanding and cognitive impairment in
incapacity assessments [4,33], one may ask whether a lack of insight is associated with
impairments of cognitive functioning. However, no associations between insight and cognitive

functioning have been found in a recent study [34]. Cognitive performance did not discriminate



capacity status in psychotic disorders, whereas a lack of insight did . [12].

From insight to acceptance in capacity assessments

Although insight is the clinical concept closest to judgments of incapacity for psychotic illnesses and
mania [12,16], insight appears to be too broad a concept that needs specification to make the
connection with incapacity clearer [10,12]. The insight concept in its psychiatric usage is
considered to have the following dimensions: awareness of having a mental illness, awareness of
specific signs and symptoms of the disorder, the attribution of symptoms to the mental iliness,
awareness of the need for treatment and understanding the social consequences of the illness [34].
Similarly, the Expanded Schedule for the Assessment of Insight [35] comprises three main

dimensions: awareness of illness, relabelling of symptoms as abnormal and treatment compliance.

Some of these dimensions of insight overlap with the understanding and the reasoning abilities in
the MacCAT-T, but it is, in particular, failure of appreciation that is coupled with a lack of insight
[10,18,36]. The English and Welsh Law Commission favoured the term ‘using’ instead of

‘appreciation’ [12]. Also related is whether the person believes (the information) [10,12].

Instead of the terms ‘using’, ‘appreciation’ and ‘belief’, the point | am making in this review is that the
term ‘acceptance’ captures this particular inability better. More specifically, that is, in causal terms, a
person being prevented by mental disorder from accepting the need for an intervention [13]. Other
than ‘acceptance’ being a term of clinical importance [37], | suggest the term ‘acceptance’ is better

for the following reasons.

1. The term ‘acceptance’ is closer to the particular dimension of insight, mentioned above as

‘awareness of the need for treatment’ [38].

2. The words ‘does not accept’ feature in the supportive description of the ‘appreciation’ ability by the
designers of the MacCAT [10] (p. 43). This may suggest from the way they use the relevant words

that it is more about acceptance than appreciation.

3. In research looking at insight and adherence to medication, it is acceptance that plays a

determining role [27] that congruently figures strongly in the Compliance Rating Scale [30].

4. The term ‘appreciation’ is less desirable than ‘acceptance’ in that ‘appreciation’ overlaps
considerably with the term ‘understanding’. For example, the words ‘appreciation’ and
‘understanding’ may be used interchangeably without a change in meaning in many cases. In other

cases, one may comprehend ‘appreciation’ as being ‘understanding’ in a particular sense.

5. The term ‘acceptance’ is more specific to the inability in question than ‘belief’ [13]. For example,
the delusional patient may state ‘I believe the information you have given me about the proposed

treatment, | believe the treatment may be beneficial for some and even for me, but | shall not take it



because it does not befit me, being royalty from outer space, to take the medicine from common
humans’. This is of course notwithstanding that believing may in some cases be specific enough, for,
when a mental disorder prevents a person from believing, that would render him or her incapable of
consenting. Assessing capacity in terms of acceptance, being more specific than belief, would,

however, make an assessment in terms of belief obsolete.

6. The term ‘acceptance’ is also more specific to the inability in question than the rather general term

‘using’ of the Law Commission, and which seems to overlap more with the inability of reasoning.
Conclusion

This review suggested two refinements in the clinical assessment of a patient's capacity to give
informed consent. These are that a causal connection between the mental disorder in the mind of a
person and the particular inability should be assessed clinically and that the term ‘acceptance’ be
more apt than ‘appreciation’ and ‘belief’ in assessments of capacity. When such assessments are
done by means of formal instruments such as the MacCAT-T, suggesting these refinements does
not question the validity or the reliability of them, but making these refinements to the instruments
aims to improve, in particular, the content validity of such instruments. To improve the content
validity in this way will be congruent with the calls for further refinement of capacity assessment

procedures [36].
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