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ABSTRACT

This paper focuses on how effective referrals of disputes resolved through arbitration in the
petroleum industry as provided for in section 12B of the Petroleum Products Act 120 of 1977
(PPA) are, and the impact of the court cases associated with section 12B of the PPA on the
regulation of contractual disputes between oil companies and retailers in South Africa’s
petroleum industry. Section 12B of the PPA makes provision for the resolution of disputes
between oil companies and retailers through arbitration. Most franchise agreements between
oil companies and retailers are such that the oil company supplies petroleum products to the
retailer and allows the retailer to use its branding to operate a filling station. Disputes often
arise when the oil company or retailer have breached any of the clauses in the franchise
agreement, leading to a breakdown in the contractual relationship. Disputes still end up in court,
and even with the option of resolution through arbitration, parties approach the court before
and after the arbitrator has made the award. The main research question investigated in the
dissertation is: How effective are arbitration referrals in resolving disputes in South Africa’s
petroleum industry by the Controller of Petroleum Products? And can the relevant court
judgements assist the Controller of Petroleum Products in making policy changes to improve

arbitration laws in the petroleum industry?

© University of Pretoria



IVERSITY OF PRETORIA
NIBESITHI YA PRETORIA

A

i

“ UNIVERSITEIT VAN PRETORIA
UN

<&

Acknowledgements

Grateful to the Almighty God, through Him all things are possible.

| would like to acknowledge the following people:
My Parents: Dr. Mosikidi and Mrs Mosikidi.

My supervisor: Prof R. Baboolal-Frank

© University of Pretoria



A

i

“ UNIVERSITEIT VAN PRETORIA
U

<

NIVERSITY OF PRETORIA
UNIBESITHI YA PRETORIA

List of Abbreviations

PPA - Petroleum Products Act

POPIA - Protection of Personal Information Act

UNCITRAL - United Nations Commission on International Trade Law
SCA - Supreme Court of Appeal

PAJA - Promotion of Administrative Justice Act

© University of Pretoria



DECLARATION OF ORIGINALITY oottt ettt sttt ne e e b nas
A B ST RA CT ..ttt ettt bt bt e bt b e Rt e h ek e e b e oAbt R be R e e Ee e eRe e bt e bt R b e R e e eb e e ebeenbeenbeeneeaneas 1
ACKNOWLEDGEMENTS ...ttt ettt b e bt e b b e b e e sbe e sbe e sbeebeenbesnbesbeanbeens 1l
LIST OF ABBREVIATIONS . ...ttt sttt e sb e sb e e be et e e nbesbbesbeenbeen v
L8 1 It S PP PSPPSR
1 (1N 2{0] 018 [ i (] N T TP P TR UPPRTPR
1.1 Background 0n ArbDItratioN .........ooue i
1.2 RESEANCH PrODIEM ... bbb
13 PUIPOSE OF THE STUAY ... bbb
14 RESEAICH QUESLION. ......eiiiiieieieiieieie ettt sttt st et sreebe e s e et e tesbesbesneeteeneens
15 HYPOTNESIS. ...ttt
1.6 L7 aToTo (o] [T |V SRS
1.7 CONCIUSION ..ttt r e r e r et r e r et b e nr e ebean e erenr e ene
1.8 (@8 T T O T 11 [ T SRR
CHAPTER 2.ttt h e e e Rt bt e et e R et e R b e e R e e R e e Rt e R e e R Rt e R e e e R e e sbe e nb e e nneenneenreennenne e e
2 ARBITRATION ..t tttttitiettet ettt sttt et es et h bt b bt s e e e s bt e bt e b bt bt e st e s et nb e bt e bt e b e e e e e e e e n e bt b e b
2.1 Section 12B Arbitration Referrals in South Africa's Petroleum  Industry: Case Law.............
2.2 An Analysis of Section 12B Arbitration Cases .........ccveriiririiiiiiiesese s
2.2.1  Mfoza Service Station vV ENGen PEtrOlBUM.........ccuoiiiiiiiiiiiciiee s
i Brief faCtS OF the CASE......cviiiiiiiii e
ii.  Constitutional CoUrt JUAGEMENT.........ceiiiieiieteirtei et
11, ANAIYSIS OF thE CASE ...t 10
2.2.2  Crompton Street Motors V Bright 1dea PrOjECES ........cccoiiiiiiiiiiiieiese s 11
i Brief fACtS OF the CASE.....ccviiiieiiie e 11
ii.  Constitutional CoUrt JUAGEMENT.........cueiiiiiiieireitese ettt 12
Tl ANAIYSIS OF T8 CASE ...ttt sb b abe e 13
2.2.3  Rissik Street One Stop CC t/a Rissik Street Engen v Engen Petroleum Ltd ... 14
i Brief fACLS OF the CASE.....civiuiiitiiiiet bbbt 14
ii.  Constitutional CoUrt JUAGEMENT.........oviiiiiiieie ettt bbbt be e b ean 15
Tl ANAIYSIS OF T8 CASE ... et b bbb bbbt be e b nan 16
2.24  Chamdor Service Station CC v Controller of Petroleum Products.............cccccvvevviiiciiinnccnne, 17
i Brief faCtS OF the CASE......ciiiireiici s 17
(i, HIgh COUM JUAGEMENT ...ttt et b e bbb et b e bbb ean 18
1. ANAIYSIS OF thE CASE ...ttt 18
2.2.5  Business Zone 1010 CC t/a Emmarentia Convenience Centre v Engen Petroleum Limited............... 19
i Brief faCtS OF the CASE......ciiiireiici s 20
1. THE COUM ABCISIONS ...ttt bbb bbbttt 20

o

" UNIVERSITEIT VAN PRETORIA
UN

<&

IVERSITY OF PRETORIA
NIBESITHI YA PRETORIA

Table of Contents

© University of Pretoria



&
UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
W YUNIBESITHI YA PRETORIA

11, ANAIYSIS OF thE CASE ....eveiiiiiee et 21

2.3 Enforceability of Awards in Commercial CONtraCtS ........c.ccvevveierererene e 21

2.4 L0713 T6] 1] To ] o OSSPSR 22
CHAPTER 3.ttt et R e R e Rt e Rt e s R e e s et s R e e aRe e nRe e Rt e neenn e eneenn e e nreenreenrennne s 24
3 POLICY CONSIDERATIONS AND RECOMMENDATIONS ..o 24
3.1 Existing Arbitration Legislation in South Africa’s Petroleum Industry...........cccooviiviinnnnn, 24

311 THhE AFDITFALION ACE..... ettt bttt e bt esbe b et e b e e e neebeebeaeennen 25

i Section 3: The binding effect of arbitration agreements and power of the court.............ccccovevviiiennns 25

ii.  Section 6: Stay Of 1egal ProCEEAINGS ......c.civiiiiiiii e 25

3.1.2  The International Arbitration ACE.........cocoiiioiiiei ettt nan 26

i Section 7: Matters subject to international commercial arbitration.............ccccoeevrviniciniineicene 27

ii.  Section 10: Consolidation of arbitral proceedings and concurrent hearings ............cccecevvrvenereerene. 28

iii.  Section 11: Confidentiality of arbitral ProCeedings..........ccoeivriiriiiiiniee e 28

3.1.3 T PP A ettt bbbt bt R £t Rt R et b et e Rt e Rt e bt te e be et et e reeneeneereeaeneen 29

3.14 The UNCITRAL MOUEI LAW........ciiiiuiieiiiiiieieie ettt st ettt stene e snenen 30

3.2 Policy RECOMMENTALIONS.........c.iiviiiirieieiirie bbb 32

3.21  Recommendation 1: Development of Section 12B Arbitration Regulations...........ccccoevervviicnnnne. 33

3.2.2  Recommendation 2: Amendment of Section 12B of the PPA..........c.oviiiiiinniccees 33

3.2.3  Recommendation 3: Regular updates of arbitration laws and poliCies...........ccccocevvrvieneiernienseirne. 35

3.3 (O] Tod 111 T o PR 36

L8 1N I O U OUORPRTPRR 37
N O 0\ I 11 1]\ OSSP 37
BIBLIOGRAPHIY .ottt bbbttt b e e bt e bt et i bt e h b e e b b e ekt e b e e ke e beasn e s beenneenbe e e 1
vi

© University of Pretoria



IVERSITY OF PRETORIA
NIBESITHI YA PRETORIA

A

i

“ UNIVERSITEIT VAN PRETORIA
UN

<&

CHAPTER 1

1 INTRODUCTION

The economic growth of the countries in Sub-Saharan Africa is largely dependent on their
petroleum industry; the changes in the oil price significantly affect the supply of petroleum
products in such countries.! The petroleum industry in South Africa is primarily centred around
big oil companies (wholesalers) which are suppliers of petroleum products. Wholesalers enter
into franchise agreements with retailers that operate the actual filling stations and petrol
stations strategically situated in different areas of the country to supply fuel. Retailers enter
into franchise agreements to operate businesses as filling stations, utilising the specific
branding of an oil company and purchasing its petroleum products for sale to end users,

including motorists.?

Disputes often arise due to breaches of the franchise agreement between the oil company who
is the franchisor, and the retailer who is the franchisee. The primary legislation governing this
relationship between oil companies and retailers is the Petroleum Products Act (as amended)
(PPA).2 The PPA establishes a specific mechanism for resolving disputes between oil
companies and retailers in the petroleum industry, namely arbitration. Parties are required to
adhere to particular procedures to access this dispute resolution mechanism, as explicitly
delineated in the PPA.*

Section 12B of the PPAS sets out grounds for a party to approach the Controller of Petroleum
Products to have a dispute referred to arbitration for resolution purposes. Many disputes
referred to arbitration in accordance with the PPA have ended up in court for judicial review;

1 WG Mathews ‘Opportunities and Challenges for Petroleum and LPG Markets in Sub Saharan Africa’ (2014)
64 Energy Policy 78.

2 Franchising Plus ‘The Fuel Industry and Franchising’ 19 July 2019, https://www.franchisingplus.co.za/the-
fuel-industry-and-franchising/ (Accessed 11 August 2024).

3The Petroleum Products Act 120 of 1977 as amended by the Petroleum Products Act 58 of 2003 (hereinafter
‘PPA’).

4 DM Pool “Arbitration in terms of section 12B of the Petroleum Products Amendment Act’ 1 May 2021,
https://www.derebus.org.za/tag/arbitration-in-terms-of-s-12b-of-the-petroleum-products-amendment-act
(accessed 17 May 2023).

SSection 12B of the PPA (note 3 above).
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the judgements in such court cases have significantly impacted arbitration referrals in terms of
section 12B of the PPA. In the significant court case of the Business Zone 1010 CC t/a
Emmarentia Convenience Centre v Engen Petroleum Limited® (Business Zone), the
Constitutional Court stated the following:

‘Section 12B (1) requires a low discretionary threshold in that the only jurisdictional
requirement for the Controller to make a referral under section 12B (1) is an allegation
by a licensed retailer that a licensed wholesaler, or vice versa, has committed an unfair
or an unreasonable contractual practice. It does not require the “proving”,
“demonstrating”, or “showing” of an unfair or unreasonable contractual practice and
the Controller need only satisfy himself to the existence of such an allegation and must
accordingly limit his interrogation of the merits of the dispute to the extent required to
establish the allegation’s existence. The Controller should then refer the matter to
arbitration. ”

Business Zone significantly impacted the Controller of Petroleum Products’ discretion, as he
was restricted from assessing the dispute the parties had in a contract before him and from
making any further determinations. Subsequent to this judgement, the Controller of Petroleum
Products had to refer any request for arbitration before him without having to ‘dig deep’ into
the allegations made by the requester and the response thereof by the other party against whom
the allegations are made. To a certain extent, this court case stripped the Controller of

Petroleum Products of the powers accorded to him as per section 12B of the PPA.

This research focuses on the impact of judicial reviews of section 12B of the PPA arbitration
cases on regulating contractual disputes between oil companies and retailers in South Africa’s
petroleum industry. The dissertation explores how effective arbitration is as a dispute
resolution method in resolving disputes between the parties in a franchise agreement and how
the awards and judicial review thereof can improve policies used to regulate the resolution of

disputes in South Africa’s petroleum industry.

1.1 Background on Arbitration

History shows us that, in South Africa, communities in rural areas bestowed chiefs with the

role of resolving disputes that had risen in a particular community that recognises and practices

®Business Zone 1010 CC t/a Emmarentia Convenience Centre v Engen Petroleum Limited 2017 ZACC 2
(hereinafter ‘Business Zone’).
" Business Zone (note 6 above) para 23 & 97.
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their tradition and customs. The chiefs in the traditional communities took up the role of
arbitrators.® The Colonizers' ways were imposed on South Africans, including those traditional
communities in the rural areas who held their cultural practices in high regard. This influence
by the West extended to our laws, significantly transforming the South African legal system.
Arbitration in South Africa is a recognised dispute resolution method and has elements of

Roman-Dutch Law and English Law.®

Arbitration in its original African traditional form and its modern form, as influenced by the
West, has similar characteristics, and the main objective is resolving disputes.'® Law scholars
in Africa hold different views on whether arbitration is founded on common law or civil law,

particularly regarding the element of the privacy of the proceedings.!

There is an alleged racist element of “nonverbal and intercultural” in the South African legal
system, and this particular long-lasting element of racism in the legal system has prevented
South Africa from being the ‘centre’ for arbitration on the African continent.'> The common
occurrence in arbitration cases in South Africa is that when a ‘black’ arbitrator is appointed to
preside over arbitration proceedings, there are often delays, which has led to a certain degree
of reluctance to resolve disputes in international commercial matters through arbitration in
South Africa.!?

The PPA and case law regulate arbitration proceedings in South Africa’s petroleum industry.
Court judgements in relation to section 12B of the PPA arbitration matters will form a
significant part of this research to fully explore the impact of arbitration referrals by the
Controller of Petroleum Products in South Africa’s petroleum industry. There are various
pieces of legislation that regulate arbitration proceedings in various sectors; however, the

Arbitration Act!* is the primary legislation regulating arbitration procedures in South Africa.

8 DP Rantsane ‘The Origin of Arbitration Law in South Africa’ (2020) 23 PER/PE Law Journal 1.

° Rantsane (note 8 above) 1.

10 Rantsane (note 8 above) 1.

11 E Onyema “The Role of African Courts and Judges in Arbitration” in E Onyema Rethinking the Role of
African National Courts in Arbitration (2018) Netherlands: Kluwer 3-37.

12¢S Temkin ‘Racist View hits Arbitration’ (2008) Business Day (South Africa) 7-8.

13 Temkin (note 12 above).

14 The Arbitration Act 42 of 1965 (hereinafter, ¢ Arbitration Act’).

© University of Pretoria
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As influenced by English Law, the Arbitration Act is the primary legislation regulating
arbitration in South Africa; it governs arbitration proceedings in domestic and international

matters.®

A large number of African states have started transforming themselves by becoming
‘arbitration-friendly’ regarding disputes that arise in commercial contracts and disputes that
arise in international commercial contracts. Arbitration proceedings are of a private nature as
opposed to court proceedings, which is one of the main reasons such proceedings are the

preferred choice when resolving commercial contractual disputes.®

One of the fundamental advantages of arbitration as a dispute resolution mechanism is the
privacy element; the procedure is private upon disputants agreeing to use this method of dispute
resolution and appointing an arbitrator who will facilitate the proceedings.” The arbitrator not
only establishes the rules that will be followed from the beginning of the proceedings right
until the endbut also determines the laws that will be applicable in resolving a
dispute.'®Arbitration is a universally preferred dispute resolution method, particularly in

resolving disputes arising in ‘commercial contracts.°

The six well-known oil companies in South Africa’s petroleum industry that are franchisors
that enter into franchise agreements with franchisees operating petrol stations across the
country are “TOTAL, SHELL, ENGEN, SASOL, BP, and CALTEX.”?

Most franchise agreements between oil companies and retailers are such that the oil company
supplies petroleum products to the retailer and allows the retailer to use its branding to operate

15 B Coutsoudis ‘UNCITRAL Instruments in Southern Africa’ (1999) 30 De Rebus 1.

18A1 Chukwuemerie “Arbitration and Human Rights in Africa’ (2007) 7(1) African Human Rights Journal 103.
1 EC Schlemmer “Arbitration with the State in South Africa or not?’ (2022) (2) Journal of South African Law
310.

18 Schlemmer (note 17 above) 310.

19 MA Hagmal et al ‘The Need, Development and Benefits of Commercial Arbitration in Afghanistan’ (2024)
3(1) American Journal of Business and Strategic Management 1.

20 SA Franchise Brands ‘There are different options to franchise a petrol station in South Africa, but the price
will inevitably be dependent on a variety of factors” 25 April 2022,
https://www.safranchisebrands.co.za/article/how-much-is-a-petrol-station-franchise-in-south-africa/ (accessed
20 September 2024).

© University of Pretoria
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a filling station. Disputes often arise when the oil company or retailer have breached any of the

clauses in the franchise agreement, leading to a breakdown in the contractual relationship.?

Section 12B of the PPA provides a method to resolve disputes between oil companies and
retailers in South Africa’s petroleum industry. Section 12B referrals have ended up in court,
wherein the courts have extensively interpreted the meaning of this provision and

the objectives it seeks to achieve.

1.2 Research Problem

The referral of disputes to arbitration by the Controller of Petroleum Products in terms of
section 12B of the PPA, between oil companies who are franchisors and retailers who are
franchisees in South Africa’s petroleum industry does not seem to be effective. The awards by

arbitrators are often challenged through judicial review.

1.3  Purpose of The Study

This research is undertaken to establish how effective referrals of disputes resolved through
arbitration in the petroleum industry as provided for in section 12B of the PPA are, and the

impact of the court cases associated with such section 12B referrals.

1.4 Research Question

How effective are arbitration referrals in resolving disputes in South Africa’s petroleum
industry by the Controller of Petroleum Products? And can the relevant court judgements assist
the Controller of Petroleum Products in making policy changes to improve arbitration laws in
the petroleum industry?

1.5 Hypothesis

21pgol (note 4 above).

© University of Pretoria



&

W UNIVERSITEIT VAN PRETORIA
S UNIVERSITY OF PRETORIA
@t ¥

UNIBESITHI YA PRETORIA

Referrals of disputes to arbitration as provided for in section 12B of the PPA by the Controller
of Petroleum Products are not effective and do not contribute to the improvement of policies

and laws for regulation purposes.

1.6 Methodology

A doctrinal research method will be used when conducting this study, which will include a
collection of data and past research findings. Court judgements and legislation will form a
significant part of the data to be collected, and direct observations by the researcher will also

be incorporated into the study.

1.7 Conclusion

Avrbitration as a dispute resolution technique is not new to Africans, as this method has been
employed for years to resolve disputes in traditional communities. Arbitration in its original
African traditional form and its modern form, as influenced by the West, has similar

characteristics, and the main objective is resolving disputes.??

It is important to note that the authors quoted above have pointed out that arbitration is often
used to resolve disputes in commercial contracts, and one of the main reasons is to restore

contractual relationships between parties for the purpose of continuation.

There are frequent breaches of franchise agreements between oil companies and retailers who
operate filling stations and supply petroleum products to end users. In these breaches, disputes

arise and require arbitration as a mechanism for resolving such disputes.

The PPA makes provision for arbitration referrals by the Controller of Petroleum Products for
disputes arising between oil companies and retailers. Whether such arbitration referrals are
effective and whether judicial reviews of the arbitral awards handed by arbitrators can influence
policy changes that will enable the regulator of the petroleum industry to better regulate and
enforce compliance will be determined at the end of this study. Awards handed by arbitrators

22Rantsane (note 8 above) 1.
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in disputes between oil companies and retailers often end up in court for judicial review.

Therefore, this warrants a discussion of such cases to achieve this study's objective.

1.8 Chapter Outline

The first chapter serves as an introduction chapter and outlines the research objectives, the
problem statement, and a brief background of dispute resolution through arbitration in the

petroleum industry.

The second chapter addresses section 12B Arbitration Referrals in South Africa’s Petroleum
Industry: Case Law. A comprehensive discussion of relevant court cases regarding arbitration

in the petroleum industry in relation to the research problem.

The third chapter addresses policy considerations and recommendations. A brief discussion
of existing laws and policies regulating arbitration in the petroleum industry and
recommendations on policy adjustments in respect of arbitration in the petroleum industry in

addressing the research questions.

The fourth chapter provides an overview of chapters 1-3 and concludes.

© University of Pretoria
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CHAPTER 2

2 ARBITRATION

Arbitration is still considered as the main method of resolving conflict arising from contractual
disputes globally. The principles regulating arbitration have swiftly evolved aligning with the
global economic growth, from the rules that govern the significant autonomous element of
arbitration to the resolution of a dispute without obstacles nationally and internationally.?® The
contractual dispute between the oil company and retailer of a filling station is regulated by
section 12B of the PPA in order to ensure fairness and prevent “unequal bargaining power”

that may arise from a contract in the form of a franchise agreement.?*

It is not only important to discuss the judgements of court cases in relation to section 12B of
the PPA, but also to discuss the impact that such judgements have had on arbitration matters

relating to franchise agreements in South Africa’s petroleum industry.

2.1 Section 12B Arbitration Referrals in South Africa's Petroleum

Industry: Case Law

Many disputes referred to arbitration in relation to section 12B of the PPA have ultimately been
brought before the court for judicial review; the decisions made in such court cases have
significantly impacted the referrals of arbitration in accordance with section 12B of the PPA.

2.2 An Analysis of Section 12B Arbitration Cases

2.2.1 Mfoza Service Station v Engen Petroleum

In the case of Mfoza Service Station (Pty) Ltd v Engen Petroleum Ltd® (Mfoza), the

Constitutional Court was tasked with reviewing the judgement of the Supreme Court of Appeal

BMS Al-Qaaida ‘Arbitration of Oil Contracts of Oil-Producing Arab Countries’ (2020) 9(2) Journal of Social
Sciences 395.

2pool (note 4 above).

Mfoza Service Station (Pty) Ltd v Engen Petroleum Ltd 2023 ZACC 3 (hereinafter, ‘Mfoza’).

© University of Pretoria
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which dismissed the judgement of the High Court upon appeal, and set aside the award by the

arbitrator.

i. Brief facts of the case

A lease and franchise agreement existed between Mfoza Service Station (Pty) Ltd (Mfoza) and
Engen Petroleum Ltd (Engen), wherein Mfoza retailed petroleum products on the premises
leased by Engen. Engen was also the wholesaler supplying Mfoza with petroleum products.
Mfoza approached the Controller of Petroleum Products, alleging a breach of contract on the
side of Engen and requesting the Controller of Petroleum Products to refer the matter to
arbitration. The request to have the dispute referred to arbitration was successful and was
accordingly referred. The arbitrator made an award in favour of Mfoza; the award was a
monetary compensation to Mfoza and a dismissal of Engen’s objections. Engen approached
the High Court to have the arbitrator’s award reviewed, and the High Court was of the opinion

that the arbitrator ‘exceeded his powers’ as an arbitrator in making such an award.?

The High Court stated that the main objective of section 12B of the PPA was to deal with the
prejudice often faced by the retailer in similar circumstances, where the wholesaler is in a more
powerful position and that the arbitrator did indeed ‘exceed his powers’ in awarding monetary
damages to Mfoza. The High Court ruled in favour of Engen and further stated that the
arbitrator should not have issued an award of monetary claim in favour of Mfoza, as that was
beyond the scope of the arbitrator. The High Court further stated that section 12B of the PPA
limits the scope of the arbitrator in determining whether there was unfair and unreasonable
contractual practice by either party to the contract. Mfoza’s leave to appeal was thrown out by
the High Court and Supreme Court of Appeal. Mfoza approached the Constitutional Court,
stating that the case was in the interest of the public and justice, which Engen objected to. The
Constitutional Court found that it does indeed have jurisdiction to preside over the case.?’

ii. Constitutional Court Judgement

The Constitutional Court found that the powers of an arbitrator invoked by section 12B of the

PPA are to issue an award for ‘unfair and unreasonable’ contractual practice by either of the

%Mfoza (note 25 above) para 2-13.
2Mfoza (note 25 above) para 14-15.
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parties to the contract. The Constitutional Court was also of the opinion that the arbitrator
cannot award damages and compensation but reinstate the relationship between the parties and,

therefore, confirmed the judgement by the High Court to set aside the award by the arbitrator.?
iii. Analysis of the case

It is, firstly, important to note that the powers of the arbitrator in terms of section 12B of the
PPA were the focal point in this court case. Section 12B of the PPA seeks to grant an aggrieved
party in a contract to have their dispute referred to arbitration and resolved accordingly. This
provision caters to parties in the petroleum industry who have entered into franchise
agreements. It is of great importance to point out that the franchisee is, at most times, the party
who is aggrieved and who approaches the Controller of Petroleum Products to have the dispute
with the franchisor referred to arbitration, as the franchisee at most times has less power than
the franchisor and therefore disadvantaged.

When parties enter into a contract, a relationship is created. Such a contract creates rights and
obligations, and any breach of a clause in the contract by a party can cause significant losses
to the other party. In this particular case, Mfoza alleged that it suffered damages due to Engen’s
breach of contract. The arbitrator in this matter issued an award in Mfoza’s favour, which
Engen was dissatisfied with, and approached the High Court to have the award issued by the

arbitrator reviewed.

The High Court’s ruling to have the arbitrator’s award overturned based on the arbitrator's
powers being exceeded, referred to as ultra vires, is questionable. In terms of section 12B(4)(a)
of the PPA, the arbitrator shall determine —

‘Whether the alleged contractual practices concerned are unfair and unreasonable, and
if s0, shall make such award as he or she deems necessary to correct such a practice.

This provision stipulates that the arbitrator can issue an award as they deem necessary. As a
result of that, if Mfoza alleges that it has suffered damages as a result of Engen’s unfair and
unreasonable contractual practice, the arbitrator presiding over the proceedings can make a

finding that Engen’s contractual practice was either unjust and unreasonable or the opposite.

BMfoza (note 25 above) para 56.
29Gection 12B(4)(a) of the PPA (note 3 above).
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Suppose the arbitrator, upon assessing all the facts before him, reaches a conclusion that
Engen’s contractual practice was indeed unfair and unreasonable, and Mfoza suffered a loss in
this regard Mfoza is therefore entitled to claim damages. In that case, the arbitrator should have
powers to make an award accordingly. Therefore, it can be concluded that the arbitrator decided

within his powers and issued the award accordingly.

The judgement in Mfoza® had a significant impact on the powers of the arbitrator in section
12B cases; perhaps the words in section 12B(4) of the PPA, ‘the arbitrator shall make a
determination whether the alleged contractual practice was unfair and unreasonable,” are
restrictive, as both the High Court and Constitutional Court were of the opinion that the
arbitrator exceeded his power in issuing an award for damages suffered by Mfoza. An
amendment of the section should then be affected, for the arbitrator's powers to be clearly stated

with restrictions upon pronouncing a value to damages.

2.2.2 Crompton Street Motors v Bright Idea Projects

The case Crompton Street Motors v Bright Idea Projects 66 (Pty) Ltd®! (Crompton) was a
significant contribution to the present argument. In this case, the court had to determine
whether a section 12B arbitration referral impacts court proceedings already instituted by the

parties in a franchise agreement.
i. Brief facts of the case

Crompton Street Motors (Crompton) entered into a Lease and Franchise agreement with
Chevron South Africa (Pty) Ltd (Chevron) to operate a CALTEX service station commencing
in February 2003 and ending on 28 February 2018. On or about 27 August 2017, Chevron
notified Crompton that the lease and franchise agreement would end in February 2018, as
provided in the contract. As a result, Crompton was to evacuate the premises where it was
operating a filling station. Crompton responded to the notification of termination by Chevron

by refusing to evacuate the relevant premises and informing Chevron that it intends to approach

30Mfoza (note 25 above).
31Crompton Street Motors v Bright Idea Projects 66 (Pty) Ltd 2021 ZACC 24 (hereinafter ‘Crompton’).
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the Controller of Petroleum Products to have the matter referred to arbitration in terms of

section 12B.%2

In February 2018, Chevron approached the High Court for an application to evacuate Crompton
from the relevant premises. However, Crompton lodged a counter application to the High Court
seeking an order by the court to enter into a further 5-year franchise agreement with Chevron
commencing on the 1% of March 2018. During these court proceedings, Crompton approached
the Controller to have its dispute with Chevron referred to arbitration in terms of section 12B
of the PPA on the grounds that Chevron’s contractual practice was unfair and unreasonable by
refusing to enter into another franchise agreement. Crompton submitted its defence and filed

answering affidavits to have a stay of the court proceedings.

The High Court stated that Crompton did not follow procedures according to section 6(1) of
the Arbitration Act, as Crompton was supposed to have made its intention to oppose Chevron’s
court application of evacuation prior to approaching the Court to have proceedings stayed.
Therefore, as a result, the High Court refused to have court proceedings stayed on the grounds
that the agreement between Chevron and Crompton had expired and therefore staying
proceedings would be a waste of time and money. Crompton was accordingly evicted as
ordered by the High Court and appealed the judgement. The Supreme Court of Appeal
dismissed Crompton’s application for leave to appeal. Crompton approached the Constitutional
Court and based its argument on the fact that the High Court was not competent in making a
ruling relating to the matter, as an application in terms of section 12B of the PPA to have the
matter referred to arbitration was lodged with the Controller, and that therefore warranted a

stay of court proceedings.®*
ii. Constitutional Court Judgement

The Constitutional Court allowed Crompton’s appeal; the appeal was, however, dismissed
based on the following: Referral to arbitration in accordance with section 12B of the PPA is
not the only method to have the dispute between the parties resolved, parties have the option

to approach the High Court and therefore the High Court correctly ruled by not having court

32 Crompton (note 31 above) para 2-5.
33 Crompton (note 31 above) para 6-8.
34 Crompton (note 31 above) para 9-14.
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proceedings stayed. The Court importantly pointed out that the lease and franchise agreement
had a fixed expiration date, and Crompton should have approached the Controller of Petroleum
Products to have the matter referred to arbitration for the determination of fairness during the
period of the agreement. Chevron timeously notified Crompton that it would not renew the
agreement and that the agreement would be terminated accordingly. Crompton should have
approached the Controller of Petroleum Products in terms of section 12B of the PPA during
the five months of being notified that the Lease and Franchise agreement would not be renewed
but failed to do so and only approached the Controller of Petroleum Products requesting a

referral to arbitration six days prior the expiration of the Lease and Franchise agreement.*®
iii. Analysis of the case

In this court case, it was important for the courts to determine whether the dispute between
Crompton and Chevron should be resolved through arbitration in terms of section 12B as per
Crompton’s request before the dispute could be referred to the High Court. Crompton wanted
to have Chevron’s court application of eviction from the premises due to the termination of the
lease and franchise agreement suspended until the matter was resolved through arbitration in
terms of section 12B of the PPA.

Crompton was correct in approaching the Controller of Petroleum Products, requesting a
section 12B of the PPA referral to resolve the dispute through arbitration; however, the time
when the request was made was contentious. From the time Chevron notified Crompton that it
would not be renewing the lease and franchise agreement, Crompton was supposed to have
approached the Controller of Petroleum Products to have the case referred to arbitration in
terms of section 12B on the grounds of ‘unreasonable and unfair contractual practice’ by
Chevron. Chevron notified Crompton that it would not renew the lease and franchise agreement
five months before the lapsing of the agreement, which is a reasonable period of time for
notification. The lease and franchise agreement between Chevron and Crompton stipulated the
lapsing date. As a result, Chevron was within its right to approach the High Court to have
Crompton evacuated from its premises, which Crompton thought was unreasonable and unfair.

This then raises the question of whether the parties included a clause in their lease and franchise

35 Crompton (note 31 above) para 49-59.
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agreement that provides a method to resolve conflicts that may occur during their contractual
relationship. If such a clause had indeed been included in the agreement and the details of
the procedures thereof clearly stated, this would have eliminated a lot of unnecessary

inconveniences for both parties.

Both the High Court and the Constitutional Court declined to stay court proceedings pending
a section 12B request to the Controller of Petroleum Products by Crompton to resolve the
dispute through arbitration. Section 12B of the PPA was specifically created to allow parties
such as Crompton and Chevron to have their dispute resolved through arbitration as opposed
to parties approaching the court. The court is usually approached when either party is
dissatisfied with the arbitrator’s award, and the court reviews such an award. Had Crompton
not waited six days before the lapsing of the lease and franchise agreement to request a referral
of the dispute to arbitration but approached the Controller of Petroleum Products five months
before the lapsing of the agreement when Chevron served Crompton with the termination

notification, there would have been a different turn of events.

2.2.3 Rissik Street One Stop CC t/a Rissik Street Engen v Engen Petroleum Ltd

The court case of Rissik Street One Stop CC t/a Rissik Street Engen and Another v Engen

Petroleum Ltd® (Rissik) was a significant section 12B of the PPA case.
i. Brief facts of the case

Rissik Street One Stop CC t/a Rissik Street Engen (Rissik) entered into an operating lease
agreement with Engen Petroleum Ltd (Engen) on 30 March 2015 ending 30 June 2018 to
operate a filling station. One of the very important terms of the agreement was that Rissik
would be entitled to sell the business upon a termination notification by Engen terminating the
operating lease agreement. It was clearly stated in the agreement that if Engen had no intentions
of renewing the operating lease agreement, then Engen should notify Rissik a year in advance
of such intentions. The agreement also stated that Engen cannot unreasonably refuse Rissik
from selling the business to a buyer of their choice. Engen entered into a lease agreement with
the owner of the relevant property (landlord) and sublet the leased property where the filling

%Rissik Street One Stop CC t/a Rissik Street Engen and Another v Engen Petroleum Ltd 2023 ZACC 4
(hereinafter, ‘Rissik’).
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station is situated to Rissik. The landlord informed Engen that, in order to renew the lease
agreement for a further period, Engen will have to pay the landlord R 3 million. Engen was
unable to make a payment of R 3 million to the landlord in respect of the lease agreement and
as a result the landlord did not renew the lease with Engen. Engen informed Rissik on 2"
October 2017 that it would not be renewing the operating lease agreement and that such an
agreement would lapse at the end of October 2018. Rissik, as stated in the agreement identified
a purchaser who was willing to operate the filling station, and this was brought to Engen’s
attention, which Engen refused to accept without providing reasons for the refusal to accept

any of the purchasers proposed by Rissik.3’

Rissik approached the Controller of Petroleum Products on 25" July 2018 to have the dispute
with Engen referred to arbitration in terms of section 12B of the PPA, claiming unfair and
unreasonable contractual practice by Engen due to its refusal to allow Rissik to sell the business
to any of their identified purchasers. Rissik’s request for arbitration referral to the Controller
of Petroleum Products was only responded to a year later, in July 2019. Engen issued an

eviction notice to Rissik on 22 January 2019, which Rissik did not abide by.®

Engen subsequently approached the High Court to have Rissik evicted, and Rissik filed a
counter application to have court proceedings stayed until the Controller of Petroleum Products
finalised the request for referral to arbitration in terms of section 12B of the PPA. The High
Court ruled against Engen’s eviction application until the arbitration process was finalised and
stayed court proceedings. The Court held that Engen should not disrupt Rissik’s business
operations until the section 12B arbitration process was finalised. Engen appealed against the
High Court’s decision, and the Supreme Court of Appeal upheld Engen’s appeal, set aside the
High Court’s decision to stay court proceedings, and dismissed Rissik’s counter application.

Rissik appealed against the Supreme Court of Appeal’s decision to the Constitutional Court.>®

ii. Constitutional Court Judgement

37 Rissik (note 36 above) para 4-9.
3 Rissik (note 36 above) para 10-14.
% Rissik (note 36 above) paral8-36.
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The Court held that section 6(1) of the Arbitration Act* to stay court proceedings is irrelevant
in this case, and section 12B referral in terms of the PPA is a statutory requirement and not a
result of a clause in the agreement between Rissik and Engen. The Court further held that
Rissik’s evacuation from the premises would limit its chances of selling the business and
getting the goodwill of the business it built for 20 years. The Court stated that in accordance
with section 173 of the Constitution, the High Court has the authority to stay court proceedings
for the conclusion of other related proceedings in the same matter, and in this case, arbitration
proceedings. It was further held that the Controller of Petroleum Products’ delay in referring
the matter to arbitration defeated the transformative objective that Section 12B seeks to

achieve. The Constitutional Court upheld Rissik’s appeal.*!

iii. Analysis of the case

It is very important first to discuss the terms of the contract between Rissik and Engen, which
clearly stated that Rissik would be entitled to facilitate the sale of the business when Engen
issues a termination notice terminating the lease and operating agreement. Engen was required
to inform Rissik that it intends to terminate the lease operating agreement a year in advance as
agreed by both parties. The agreement also stated that Engen could not unreasonably refuse
Rissik from selling the business to a buyer of their choice, which Engen did. Engen was in
breach of the contract by refusing Rissik to sell the business upon termination of the operating
lease agreement. The High Court was correct by ruling against the eviction order brought by
Engen and staying court proceedings in favour of Rissik. Rissik also correctly approached the
Controller of Petroleum Products to have the dispute with Engen referred to arbitration in terms
of section 12B of the PPA. The Controller of Petroleum Products failed Rissik by delaying
the referral of the dispute to arbitration, despite the fact that section 12B of the PPA was
specifically created to balance the unequal bargaining power between big oil companies and
retailers who enter into franchise agreements. Rissik as a franchisee, has a lesser bargaining

chance than Engen, which is the franchisor.

In the above cases that have been discussed, it is evident that oil companies include terms and

conditions in the franchise agreement that are more advantageous to them and disadvantage

40Section 6(1) of the Arbitration Act (note 14 above).
“Rissik (note 36 above) para 52-89.
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retailers who wish to operate filling stations using their brands. Unfortunately, these
circumstances have existed in the petroleum industry for decades, and little has been done to
rectify the state of affairs. Section 12B of the PPA was created to attempt to rectify these
circumstances; however, it has failed to do so. Section 12B of the PPA was created to allow
franchisors and franchisees to have any dispute that may arise between them on the grounds of
‘unfair and unreasonable contractual practices’ to arbitration instead of directly opting for
litigation. Disputes still end up in court even with the option of resolution through arbitration,
as parties approach the court before and after the arbitrator has made the award. The following
question then comes to the forefront: 1) what impact do referrals of disputes to arbitration by
the Controller of Petroleum Products have in the petroleum industry? 2) Is section 12B serving
the purpose that it is supposed to serve? 3) How can legislators intervene to close loopholes in
legislation to enforce compliance in the petroleum industry?

2.2.4 Chamdor Service Station CC v Controller of Petroleum Products

The Case of Chamdor Service Station CC v Controller of Petroleum Products of the
Department of Mineral Resources and Energy and Others*? (Chamdor) is a recently decided
court case that shines the spotlight on arbitration as a mechanism for resolving disputes in the

petroleum industry.
i. Brief facts of the case

Chamdor Service Station CC (Chamdor) had initially entered into a franchise and lease
agreement with one of the big oil companies in South Africa’s petroleum industry, Caltex, for
a 15-year period, which commenced on 01 August 2001. A clause in the agreement stated that
should disagreements arise between the parties and parties are unable to successfully resolve
their differences, then such disagreements shall be resolved through arbitration by an arbitrator
approved and appointed by the Arbitration Foundation of Southern Africa. Caltex, later known
as Chevron transferred its rights and responsibilities vested in the franchise and lease
agreement with Chamdor to a company named Future Phambili Petroleum (Pty) Ltd (Phambili)

in September 2012. Phambili was now Chamdor’s wholesaler, which supplies the latter with

42Chamdor Service Station CC v Controller of Petroleum Products of the Department of Mineral Resources and
Energy and Others 2021 ZAGPPHC 504 (hereinafter ‘Chamdor’).
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petroleum products, Phambili was also Chamdor’s landlord of the property where the filling

station is situated.*®

Phambili terminated the franchise and lease agreement, which Chamdor initially concluded
with Caltex in April 2015. In terminating the agreement, Phambili instructed Chamdor to
vacate the relevant property and lodged a court application to that effect. Chamdor naturally
opposed such an application, as it had approached the Controller of Petroleum Products to
resolve the dispute with Phambili through arbitration as provided in section 12B of the PPA.
The North Gauteng High Court dismissed Chamdor’s application to have eviction proceedings
instituted by Phambili stayed and ordered that Chamdor evacuate the property leased by
Phambili. Chamdor based its section 12B request to the Controller of Petroleum Products on
the grounds that Phambili was unfair and unreasonable by stopping the supply of fuel, which
resulted in its inability to continue retailing and running the filling station.**

ii. High Court Judgement

The North Gauteng High Court dismissed Chamdor’s application to have eviction proceedings
instituted by Phambili stayed and also dismissed Chamdor’s application to have the arbitration
proceedings by the Arbitration Foundation of Southern Africa stayed until the finalisation of
the section 12B arbitration process. The court ordered Chamdor to evacuate the property leased
by Phambili within 30 days from the date of the order.*

iii. Analysis of the case

The court case again shines the spotlight on section 12B of the PPA. It should, however, be
pointed out that in this case, the contract concluded by the parties dictated a resolution of
dispute through arbitration in accordance with the Arbitration Foundation of Southern Africa
processes and not those of section 12B of the PPA. When Phambili approached the High Court
to resolve the dispute with Chamdor through arbitration as provided for in the franchise and

lease agreement, Chamdor opposed the court application and approached the Controller of

43 Chamdor (note 42 above) para 7-9.
44 Chamdor (note 42 above) para 11-15.
45 Chamdor (note 42 above) para 62-64.
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Petroleum Products instead, for the dispute to be referred to arbitration in terms of section 12B
of the PPA.

Due to the fact that, the contract between the parties explicitly stated that should a dispute arise,
such a dispute should be resolved through arbitration in accordance with the Arbitration
Foundation of Southern Africa processes, Chamdor was to a certain extent in breach of the
franchise and lease agreement, as it did not want to adhere to the dispute resolution clause in

the contract

By dismissing Chamdor’s application to stay the arbitration proceedings in respect of the
Avrbitration Foundation of Southern Africa as provided for in the franchise and lease agreement,
the High Court validated the dispute resolution contractual clause in the franchise and lease
agreement between Chamdor and Phambili. The High Court also indicated that section 12B
arbitration referral application to the Controller of Petroleum Products by Chamdor did not
take precedence in this case. While parties in any commercial contract are entitled to insert any
dispute resolution clause that should apply to their contract, parties to such contracts should
also consider the relevant laws governing the industry in which they operate, more particularly,
the laws relating to dispute resolution.

The parties in this particular case are in the petroleum industry, and the dispute resolution
clause in their contract should have incorporated section 12B of the PPA, as the provision is
especially created to address disputes that may arise between parties in a contract. The decision
by the arbitrator presiding over arbitration proceedings, referred to as an award, is enforceable

as provided for in the law.

2.2.5 Business Zone 1010 CC t/a Emmarentia Convenience Centre v Engen
Petroleum Limited

In the Business Zone 1010 CC t/a Emmarentia Convenience Centre v Engen Petroleum Limited
(Business Zone)*® case, the interpretation and application of section 12B of the PPA was the
main focus, the powers and jurisdiction of the Controller of Petroleum Products were carefully

assessed by the court. The Promotion of Administrative Justice Act*’ (PAJA) was assessed in

“46Business Zone (note 6 above).
47 The Promotion of Administrative Justice Act 3 of 2000.
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relation to section 12B in the interests of achieving justice when applying and implementing
section 12B.

i. Brief facts of the case

Engen Petroleum Ltd (Engen) being the wholesaler and the Business Zone 1010 CC t/a
Emmarentia Convenience Centre (Business Zone) being the retailer concluded a lease and
service agreement of a filling station in 2005 and renewed such a contract in 2008. Engen had
committed to making some improvements at the site where Business Zone was operating a
filling station, as provided for in the agreement. In 2010, Business Zone made some
improvements to the relevant site and informed Engen prior to such improvements. However,
Engen failed to respond to Business Zone’s notification. Engen later wrote a letter to Business
Zone stating that there was a breach of the contract, as Business Zone made improvements to
the site without obtaining permission accordingly. Therefore, the breach by Business Zone
warrants a termination of the lease and service agreement. Business Zone was of the opinion
that Engen’s termination of the agreement was unfair and unreasonable, and requested the
Controller of Petroleum Products to refer the matter to arbitration in terms of section 12B. The
Controller of Petroleum Products refused Business Zone’s request for referral on the grounds
that the contract between Business Zone and Engen had been terminated, and due to the fact
that a contract no longer exists between the parties, the dispute between the parties cannot be

referred to arbitration*®
ii. The court decisions

Business Zone approached the High Court to have the Controller of Petroleum Products’
decision not to refer their dispute with Engen in terms of section 12B reviewed. The High Court
ruled in Business Zone’s favour. It indicated that the Controller of Petroleum Products has ‘a
low discretionary threshold” when it comes to the powers and jurisdiction in terms of section
12B. As a result, the Controller of Petroleum Products was supposed to have referred the
dispute between Business Zone and Engen to arbitration. Engen appealed the High Court
decision in the Supreme Court of Appeal, and the appeal was upheld. Business Zone

approached the Constitutional Court to have the Supreme Court of Appeal’s decision reviewed,

48 Business Zone (note 6 above) para 3-19.
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and the Constitutional Court ruled in Business Zone’s favour that the dispute be referred to

arbitration in terms of section 12B of the PPA.*°
iii. Analysis of the case

Business Zone® was a pertinent case, as it changed the dynamics of how the Controller of
Petroleum Products implemented section 12B of the PPA. The Constitutional Court, like the
High Court, stated that the Controller has a ‘low discretionary threshold’ when deciding
whether there should be a referral to arbitration. This is, in my opinion, a correct interpretation
of the provision due to the fact that section 12B>! clearly states that ‘the Controller of
Petroleum Products may, on request by a licenced retailer, alleging unfair and unreasonable
contractual practice by a licenced wholesaler or vice versa, require, by notice in writing to the
parties concerned, that the parties submit the matter to arbitration.’ Section 12B does not state
the extent and limitations of the powers of the Controller of Petroleum Products in referring

disputes to arbitration.

In Business Zone,> the court pointed out that further improvements and developments in
legislation and policies that regulate the petroleum industry need to be effected. It is evident
that section 12B of the PPA has some loopholes pertaining to the role of the Controller of
Petroleum Products in referring disputes to arbitration, as was revealed in the court decision of
Business Zone. The enforceability of the arbitrator's award is also an important factor that

forms a significant part of the whole arbitration process.

2.3 Enforceability of Awards in Commercial Contracts

Arbitration as an alternative dispute resolution mechanism has gained significant popularity in
a number of commercial sectors such as petroleum, construction, insurance and many more.
This dispute-resolution method gained popularity due to its unique nature of mitigating risks

in international business transactions.>® An award is a resolution by an arbitrator in arbitration

49 Business Zone (note 6 above) para 21-29.

%0 Business Zone (note 6 above) para 97.

S1Section 12B (1) of the PPA (note 3 above).

52 Business Zone (note 6 above) para 60-65.

53 BN Luki & NJ Abubakar ‘Dispute Settlement in the Oil and Gas Industry: Why is International Arbitration
Important?’ (2016) 6(4) Journal of Energy and Technologies Policy 30.
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proceedings. It can either be enforced by the parties involved by complying with the award as
issued by the arbitrator, or it can be enforced through a judicial review wherein a court gets
involved. The laws of arbitration must emphasise the enforceability of arbitral awards in order
to give foreign investors’ confidence in a State’s legal system, which will attract foreign
investment.> In order for arbitral awards in a State to have an impact, there has to be an

assessment and improvement of the investment laws of a State.>®

The laws that regulate any industry need to protect both the investor and the invested in order
to attract investment in a country, particularly industries that significantly impact a country’s
economy. The PPA, along with its Regulations, is the main tool used to regulate South Africa’s
petroleum industry, and case law is also important in regulating the industry. Section 12B of
the PPA was specifically developed to ensure that justice is achieved when a party to a contract
is aggrieved and alleges unfair or unreasonable contractual practice by the other party to a
contract. This warrants a detailed evaluation and discussion of the laws and policies regulating
South Africa’s petroleum industry, particularly pertaining to arbitration as a method of

resolving disputes in commercial contracts.

2.4 Conclusion

The laws that govern any commercial sector in South Africa should be aligned with the model
law set out in the International Arbitration Act®® to attract foreign investment and bring stability
to the economy. Case law, like any other source of law in South Africa’s legal system, is
quintessential in the development of the law. It was, therefore, necessary to review several
court cases concerning arbitration referrals in terms of section 12B of the PPA. Judgements of
such court cases have a direct impact on arbitration referrals by the Controller of Petroleum
Products. In reviewing the above court cases, it came to light that section 12B of the PPA does
not have the impact that the legislator intended it to have.

% HA Mohammed et al ‘Legal Issues in the Laws Governing the Enforcement of Foreign Arbitration in
Petroleum Disputes in Iraq’ (2023) 8(1) BiLD Law Journal 168.

%5 B Dermirkol ‘Enforcement of International Arbitration Agreements and Awards in Investment Treaty
Avrbitration; (2015) 30(1) ICSID Review- Foreign Investment Law Journal 56.

% International Arbitration Act 15 of 2017 (hereinafter, ‘International Arbitration Act’).
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In Business Zone®’, the court held that the Controller of Petroleum Products should have a “low
discretionary role” when considering requests for arbitration referrals by a party alleging unfair
and unreasonable contractual practice by another party in a contract. This judgement
significantly affected the regulation of arbitration referral requests by the Controller of
Petroleum Products; if the Controller tasked with regulating the country’s petroleum industry
is limited and restricted in the powers conferred to him by legislation, this will undoubtedly

impact the regulation of such an industry.

The Chamdor Case®® demonstrated that an arbitration process in accordance with the
Arbitration Foundation of Southern Africa took precedence over a section 12B arbitration
process due to the fact that such an arbitration process was provided for in the parties’ franchise
and lease agreement. This is evidence of the courts’ continued undermining of section 12B of
the PPA. The legislator should consider making significant amendments to the governing

legislation and policies to allow proper regulation of the petroleum industry.

57 Business Zone (note 6 above) para 60.
%8 Chamdor (note 42 above) para 62.
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CHAPTER 3

3 POLICY CONSIDERATIONS AND RECOMMENDATIONS

The Arbitration Act,> created in 1965, was developed to regulate arbitration in South Africa,
which was an indication of the acceptance and independence of arbitration in the South African
legal system. Even though there were some concerns about the Arbitration Act, it was still
adopted into the South African legal system and is still valid.®® The Arbitration Act has some
significant elements of English law and isused to regulate arbitration domestically and

internationally.®

It is evident that arbitration was accepted and adopted into the South African legal system for
several years. The need to create legislation that specifically deals with arbitration was a clear
recognition of this method of dispute resolution. What is also evident is that the law of
arbitration has developed over the years but is not as advanced as the other areas of law in the
South African legal system. This warrants an evaluation of the existing laws and policies

regarding arbitration, especially arbitration concerning South Africa’s petroleum industry.

An evaluation of the existing laws and policies that regulate arbitration in South Africa’s
petroleum industry is necessary to determine where the loopholes are and which areas in the
relevant legislation need development and amendments. This assessment of the relevant laws
will assist in making some significant recommendations regarding legislation and policy

improvements.

3.1 Existing Arbitration Legislation in South Africa’s Petroleum Industry.

The enactment of the International Arbitration Act® aligned South Africa globally with laws

regulating arbitration; it is particularly applicable in international arbitration matters. It is

% The Arbitration Act (note 14 above).

%0 Rantsane (note 8 above) 1.

81 Coutsoudis (note 15 above).

%2The International Arbitration Act (note 56 above).
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important to point out that the Arbitration Act®® remains relevant and applicable in arbitration

matters in South Africa.®

The following pieces of legislation regulate arbitration domestically and internationally and
should always be considered and applied in all arbitration matters. The following provisions

are relevant and applicable in arbitration matters in South Africa’s petroleum industry.

3.1.1 The Arbitration Act®

i. Section 3: The binding effect of arbitration agreements and power of the court

Section 3% indicates that arbitration as an alternative method of dispute resolution was
recognised all those years ago. The fact that the courts enforce arbitration agreements, and their
binding effect reinforces part autonomy. Parties who wish to include an arbitration clause in
their commercial contract or conclude an arbitration agreement which will regulate a dispute
that should arise must take note of section 3 of the Arbitration Act. The ‘binding effect’ of such
a contract has significant implications that will have an impact on a contractual relationship in

the long run.
ii. Section 6: Stay of legal proceedings

Section 6°7 of the Arbitration Act is especially important in contractual disputes that arise in
cases referred to arbitration by the Controller of Petroleum Products in accordance with section
12B of the PPA. The issue of staying legal proceedings to conclude the arbitration process has
come up in several cases submitted to arbitration by the Controller. The point of contention in
these matters is always whether court proceedings should be put on hold until the conclusion

of section 12B arbitration proceedings.

The starting point in such cases is the arbitration agreement; a proper assessment of the dispute

resolution clause in the agreement is very important. There are circumstances wherein parties’

8The Arbitration Act (note 14 above).

6 TK Twala ‘An evaluation of International Commercial Arbitration Theory and Practice in South Africa’
Unpublished Master’s Thesis, University of Pretoria, 2022.

%The Arbitration Act (note 14 above).

8Section 3 of the Arbitration Act (note 14 above).

57Section 6 of the Arbitration Act (note 14 above).
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resort to litigation before the conclusion of arbitration proceedings, which tends to complicate
matters, particularly when trying to resolve the dispute amicably. Litigation should be the last
resort when an existing arbitration agreement or clause exists. When any party in an arbitration
agreement approaches the court in terms of section 6 above to have legal proceedings stayed
until arbitration proceedings are concluded, dispute resolution through arbitration should

prevail.

The fact that the Arbitration Act®® is still applicable today and applied in arbitration matters,
indicates that it is a good piece of legislation. It is important to point out that society has
certainly evolved since 1965, and with such evolution, the dynamics of arbitration cases have
become much more complex. Laws that govern societies must evolve with such societies to
maintain order; a principle also applicable in commercial contracts. The Arbitration Act,®
though a good piece of legislation, requires some amendments to align with today’s society’s

dynamics.

3.1.2 The International Arbitration Act’

The International Arbitration Act’! indicates that South African lawmakers heeded the calls to
align the law regulating arbitration in the country with international standards and model law.
The improvements that came with the International Arbitration Act’> meant that issues such as,
where proceedings will take place, and the awards issued by arbitrators were more flexible and
aligned with international standards.” The changes that have been brought about by the
creation of the International Arbitration Act’* are quite significant, particularly when it comes
to South Africa’s standing in international arbitration. This Act has raised the chances of South
Africa being a seat of choice in international arbitration proceedings concerning disputes in

commercial transactions.”

%The Arbitration Act (note 14 above).

5 As above.

0 The International Arbitration Act (note 56 above).

1 As above.

2As above.

3V Chetty ‘The International Arbitration Act 15 of 2017- Genesis and Legal Impact” Unpublished Master’s
Thesis, University of Johannesburg, 2018 40.

"4The International Arbitration Act (note 56 above).

S M Wethmar-Lemmar ‘The Recognition and Enforcement of Foreign Arbitral Awards Under the Internation
Avrbitration Act 15 of 2017” (2019) 31(3) SA Mercantile Law Journal 378.
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One of the main objectives of the International Arbitration Act’® is that it seeks to encourage
international arbitration in South Africa, which can be done by creating a comprehensive legal
framework regulating international arbitration concerning jurisdiction. The International
Arbitration Act”’ distinguishes between ‘arbitration, court agreements and jurisdiction

clauses.’"®

By creating this Act, lawmakers recognised not only the evolution of society but also the
complexity attached to such an evolution concerning disputes regarding commercial contracts.
It was also very important to ensure that South Africa is not left behind regarding the laws
regulating the resolution of disputes through arbitration and that they are aligned accordingly

with international standards.

Though the International Arbitration Act’ is not necessarily a replacement of the Arbitration
Act® but an improvement of what already exists. There are important provisions in the
International Arbitration Act®! that are worth noting and discussing, as well as provisions that
might apply to the administration of arbitration proceedings in South Africa’s petroleum

industry.
i. Section 7%: Matters subject to international commercial arbitration

Section 7 highlights the importance of why a dispute that arises in an international commercial
transaction subject to an arbitration agreement would not be resolved through arbitration. This
provision makes note of the fact that even though there is an arbitration agreement in place
which is concluded accordingly, if the dispute between the parties to the arbitration agreement
cannot be determined through arbitration under any of the South African laws or the arbitration
agreement between the parties is ‘contrary to public policy’ then such a dispute cannot be
resolved through arbitration. This provision also applies to disputes referred to arbitration by
the Controller of Petroleum Products in terms of section 12B of the PPA, as there are parties

6The International Arbitration Act (note 56 above).

7 As above.

8 M Wethmar-Lemmar & E Schoeman ‘The International Arbitration Act 15 of 2017: impetus for the
developments on the cross-border commercial front” (2019) 1 Journal of South African Law 127.
*The International Arbitration Act (note 56 above).

8The Arbitration Act (note 14 above).

8International Arbitration Act (note 56 above).

82Gection 7 of the International Arbitration Act (note 56 above).
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in the petroleum industry that conclude international commercial agreements and arbitration

agreements.

South Africa’s petroleum industry is broad, and the participants thereof extend to other
international countries. Naturally, there would be commercial transactions and contracts
concluded that involve parties from other countries; we then require laws that can
accommodate such commercial transactions and contracts, which is what the International

Arbitration Act®® was created for.

In cases where a dispute arises where agreements with arbitration clauses involve parties from
other countries, issues such as the laws applicable in arbitration proceedings and where such
proceedings will occur always arise. The following provisions in the International Arbitration

Act®* are an important point of discussion.
ii. Section 10%°: Consolidation of arbitral proceedings and concurrent hearings

It was vital for law makers to include a provision dealing with the consolidation of hearings or
proceedings. It often happens in practice that when a dispute arises between parties who have
concluded an arbitration agreement, such parties initiate other dispute resolution proceedings,
and this occurs with parties in different parts of the world or the same jurisdiction.

iii. Section 118: Confidentiality of arbitral proceedings

Arbitration proceedings are inherently private as opposed to litigation proceedings; however,
section 11 of the International Arbitration Act®” makes provision for when one of the parties is
a public body. The confidentiality element of arbitration is one of the main reasons it is the
preferred method of resolving disputes, both locally and internationally. In the case of
international arbitration agreements, the place where proceedings should be held is also of great

importance. It is also important to note that arbitration proceedings with respect to section 12B

8International Arbitration Act (note 56 above).

8As above.

8Section 10 of the International Arbitration Act (note 56 above).
83ection 11 of the International Arbitration Act (note 56 above).
87As above.
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of the PPA are subject to section 11, and confidentiality is a significant element in such

proceedings.

3.1.3 The PPAS%8

Section 12B of the PPA® is the most important and relevant provision in respect of this study
and will be discussed as it is the only provision in the entire Act specifically dealing with
resolving disputes regarding contracts concluded between wholesalers and retailers in South
Africa’s petroleum industry. The whole section in the PPA® is dedicated to the Controller of
Petroleum Products' referral of disputes to arbitration. This section in the PPA®' makes
provision for the following: the request by parties to have a dispute referred to arbitration; the
grounds that should exist when a referral request is made by any of the licensed parties to a
contract, and including the implications of what an award issued by an arbitrator entails.

Section 12B of the PPA%? reminds us once more of the popularity of arbitration as a method of
resolving disputes. The lawmakers could have chosen any other dispute resolution mechanism
but chose arbitration. Arbitration is seemingly the best method of resolving disputes in
commercial transactions, not only in South Africa but globally as well. Lawmakers have made
it a point to develop comprehensive legal frameworks regulating arbitration, proving that it is

one of the most preferred alternative dispute resolution methods.

It is evident that South Africa’s petroleum industry dynamics are complex, particularly
regarding the relationship between wholesalers and retailers responsible for ensuring the
country has a supply of petroleum products. Any party who wishes to approach the Controller
of Petroleum Products, has to be either a licensed wholesaler or a licensed retailer. It is very
important to point out that the PPA also makes provision for the licensing processes of
wholesalers and retailers who wish to be fuel suppliers to South Africans.

As previously mentioned, a relationship between wholesalers and retailers exists typically

because of a particular contract that was concluded between the parties, and such a contractual

8The PPA (note 3 above).

89Section 12B of the PPA (note 3 above).
%0 As above.

%1As above.

92As above.
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relationship exists for as long as parties are fulfilling their obligations, and their rights are not
infringed upon.®3 Should either of the parties to a contract feel that their right is infringed upon,
or the other party is not fulfilling their obligations as provided for in the contract, then such a

party can seek due recourse. Section 12B provides for this recourse.

In implementing and administering section 12B in the office of the Controller of Petroleum
Products over a couple of years, the researcher observed multiple loopholes. Loopholes that
may be rectified by amending current legislation and informing policy development. This
necessitates an assessment of policy development that can substantially influence the existing

gaps.

3.1.4 The UNCITRAL Model Law®

It was essential for South Africa to update the laws regulating arbitration and align such laws
with internationally acceptable standards, which has made it more attractive as a seat for
international commercial arbitration proceedings. Such adjustments and improvements to
legislation and laws regulating arbitration in South Africa have also improved existing

legislation and laws regulating arbitration in the country.%

UNCITRAL Model Law® have gained popularity not only in Africa but in Latin America,
wherein they have been incorporated into the relevant arbitration laws in these regions. This is
due to the fact that these laws are the core of arbitration rules and regulations worldwide, and
by aligning their arbitration laws with the UNCITRAL Model Law®’, countries around the
world are increasing their investment opportunities, and those who are still reluctant to follow
suit and align their arbitration laws with the UNCITRAL Model Law® are at risk of missing

out on investment opportunities.*

9Refer to Chapter 1 above of this study, under Introduction.

% UNCITRAL Model Law on International Commercial Arbitration, 1985 as amended (hereinafter,
‘UNCITRAL Model Law”).

% D Venter “The UNCITRAL Model Law on International Commercial Arbitration as Basis for International
and Domestic Arbitration in South Africa’ Master’s Thesis, North-West University, 2010 3.

%UNCITRAL Model Law (note 94 above).

9As above.

%As above.

9% S Ali & E Komolo ‘UNCITRAL Engagement in African and Latin American Dispute Resolution Reform’
(2019) 35(3) Ohio State Journal on Dispute Resolution 302.
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The UNCITRAL Model Law'® seeks to set the basis for arbitration laws by systematising the
regulations applicable to international arbitration concerning disputes arising from
international commercial agreements. Countries wishing to update, upgrade and develop their
arbitration legislation can benefit from aligning their arbitration laws with such a law.*** The
UNCITRAL Model Law'%? seeks to achieve the objective of harmonising processes and

procedures relating to international commercial arbitration.'%3

The creation of the UNCITRAL Model Law!® in 1985 inspired the popularity of international
arbitration in resolving disputes arising from commercial contracts. This has led to several

countries aligning these laws with their arbitration statutes.'%®

The UNCITRAL Model Law!% are the basis for laws governing arbitration, particularly
international arbitration. The authors above acknowledge that by developing the International
Avrbitration Act in 2017, South Africa has also ‘come to the party’ and aligned its arbitration
laws with the UNCITRAL Model Law.’

Article 7(1) of the UNCITRAL Model Law'® deals specifically with the definition and form
of the arbitration agreement. The requirement that an arbitration agreement be in writing, as
provided for in Article 7(2) of the UNCITRAL Model Law,'® is necessary to ensure
enforceability and certainty. In a commercial contract, parties must determine the method of
dispute resolution they will use to resolve any dispute that may arise between them. By doing

that, parties concluding the commercial contract show their commitment that should a dispute

10UNCITRAL Model Law (note 94 above).

101 MF Hoellering ‘The UNCITRAL Model Law on International Commercial Arbitration’ (1986) 20(1)
International Lawyer 327.

12UNCITRAL Model Law (note 94 above).

103 3D Lewis ‘Testing the Harmonisation and Uniformity of the UNCITRAL Model Law on International
Commercial Arbitration” PhD Thesis, University of Leicester, 2015.

14UNCITRAL Model Law (note 94 above).

105 MA Benlala ‘Exploring Algeria’s International Commercial Arbitration Legislation in Light of the
UNCITRAL Model Law on International Commercial Arbitration: A National View on Investments’ (2023)
3(1) International Investment Law Journal 70.

16UNCITRAL Model Law (note 94 above).

07As above.

18Article 7(1) of the UNCITRAL Model Law (note 94 above).

19Article 7(2) of the UNCITRAL Model Law (note 94 above).
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arise, they wish to continue their contractual relationship after resolving such a dispute.

Arbitration is the preferred method of dispute resolution in commercial contracts.

Section 12B of the PPA does not require parties in a contract to have an arbitration clause or
agreement in order for the Controller of Petroleum Products to have a dispute referred to
arbitration. The aggrieved party wishing to have a dispute resolved through arbitration needs
to only indicate that there has been an unreasonable or unfair contractual practice by the other
party in the contract and request that the dispute be referred to arbitration. If section 12B of the
PPA were to align with Article 7(2) of the UNCITRAL Model Law!! by requiring parties to
have an arbitration agreement in writing before approaching the Controller of Petroleum
Products to have a dispute referred to arbitration, this provision would be much more

enforceable and less questionable.

Significant amendments and improvements are needed in the legislation regulating arbitration
referrals in South Africa’s petroleum industry, particularly section 12B of the PPA. Some
policies and Regulations need to be developed to ensure the correct implementation of section
12B of the PPA, and such policies must be aligned with the UNCITRAL Model Law;!'? this
will ensure the improvement of the relevant legislation. A significant number of disputes, if
not all, would be resolved through arbitration without the parties having to resort to litigation,
and the practicability and applicability of section 12B of the PPA would be enhanced. It is
important to outline the necessary recommended policy amendments to improve the regulation

of arbitration referrals in South Africa’s petroleum industry.

3.2 Policy Recommendations

The court cases regarding section 12B of the PPA discussed in chapter two have significantly
impacted the Controller’s considerations of referral requests to arbitration. The judgements of

these cases have influenced the implementation of section 12B. One court case that particularly

10Hagmal et al (note19 above) 1.
MArticle 7(2) of the UNCITRAL Model Law (note 94 above).
12UNCITRAL Model Law (note 94 above).
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stands out is Business Zone'*® that changed how the Controller administers arbitration requests
in terms of section 12B of the PPA.

3.2.1 Recommendation 1: Development of Section 12B Arbitration Regulations

The fact that there is no document in the form of a regulation that sets out how section 12B of
the PPA should be applied and implemented is the first problem. It becomes evident when
section 12B arbitration referrals by the Controller of Petroleum Products end up in court, and
the court starts ‘punching holes’ in the very applicability and implementation of the provision.
Business Zone!* is one such court case where the Constitutional Court was of the opinion that
the Controller should have a ‘low discretionary threshold’ when considering arbitration referral

requests in terms of section 12B of the PPA.
The recommended Regulation should set out the following:

a) The Controller’s discretion in respect of arbitration referral should be clearly
outlined.

b) The period within which the Controller should consider the arbitration request
referral and finalize such a request should be clearly stated.

C) Outline what the grounds “unreasonable and unfair contractual practice”
entail.

d) The arbitration proceedings should align with the UNCITRAL Model Law
arbitration proceedings.

e) The detailed steps the requester requesting the arbitration referral from the
Controller of Petroleum Products should be fully outlined.

3.2.2 Recommendation 2: Amendment of Section 12B of the PPA

The PPA is the main legislation governing arbitration referrals by the Controller of Petroleum
Products in the petroleum industry and should, therefore, be well aligned with the UNCITRAL
Model Law!®® accordingly. The PPA’s alignment with these laws will encourage investment
in South Africa’s petroleum industry and ensure security. Another important amendment to the
PPA that will be necessary, is ensuring that the important court judgements, more particularly
the Constitutional Court judgements, are incorporated into the PPA and its Regulations, as this

will ensure that the legislation remains relevant and applicable.

113 Business Zone (note 6).
114 Business Zone (note 6.
USUNCITRAL Model Law (note 94 above).
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Section 12B should align with Article 7(2) of the UNCITRAL Model Law*® and include the
requirement of ‘a written arbitration agreement or clause’ by the parties wishing to have their
dispute referred to arbitration by the Controller of Petroleum Products. This requirement will
remove much of the confusion relating to the existence of an arbitration agreement. Often,
when section 12B arbitration cases end up in court, the question of whether an arbitration
agreement or clause between the parties exists or not comes up, more particularly when the
other party has decided to abruptly terminate the franchise agreement. With the inclusion of
the arbitration clause or agreement requirement, parties can request the Controller of Petroleum
Products to refer the dispute to arbitration despite the other party's termination of the franchise

agreement.

The Controller of Petroleum Products has to ensure adherence and compliance with provisions
of the International Arbitration Act!'” when dealing with arbitration matters and one such

provision is section 7 which states the following:
Section 7(1) of the International Arbitration Act provides that —

‘Any international commercial dispute which the parties have agreed to submit to
arbitration under an arbitration agreement which relates to a matter which the parties
are entitled to dispose of by agreement may be determined by arbitration, unless - (a)
such a dispute is not capable of determination by arbitration under any law of the
Republic; or (b) the arbitration agreement is contrary to the public policy of the
Republic. **8

Section 12B requires that the party approaching the Controller of Petroleum Products wishing
to have a dispute referred to arbitration need only prove “unfair and unreasonable contractual
practice” by the other party and nothing more.'° Section 7(1) of the International Arbitration
Act? is a clear indication that not all disputes are capable of being resolved through arbitration
and that an arbitration agreement between the parties might be “contrary to the public policy
of the Republic.” The Controller of Petroleum Products should comply with this provision at

all times when dealing with arbitration referral requests.

16Article 7(2) of the UNCITRAL Model Law (note 94 above)

" nternational Arbitration Act (note 56 above).

1183ection 7(1) of the International Arbitration Act (note 56 above).
119Gection 12B(1) of The PPA (note 3 above).

1205ection 7(1) of the International Arbitration Act (note 56 above).
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Section 10'?! of the International Arbitration Act deals with consolidating hearings. The
legislator took into consideration that it often happens that despite the parties having concluded
an arbitration agreement to have disputes resolved through arbitration, there can be other
proceedings concerning the contract concluded by the parties. Such proceedings have to be
conducted to ensure the continued relationship between the parties, and require a hearing to
take place. Therefore, consolidating the arbitration proceedings with other proceedings will
ensure no unnecessary delays that could potentially negatively affect the parties to a contract.
When the Controller of Petroleum Products is faced with an arbitration referral matter, where
other similar proceedings have been instituted elsewhere, he should apply section 10 of the
International Arbitration Act!??> along with section 12B of the PPA. This will ensure the

harmonisation and applicability of the relevant legislations.

3.2.3 Recommendation 3: Regular updates of arbitration laws and policies

Regularly updating laws and policies regulating any industry is extremely important. For laws
to be capable of being enforced, they must be relevant to the dynamics of today’s society.
Arbitration laws regulating South Africa’s petroleum industry should be updated regularly to
ensure applicability and enforceability. To constantly update the relevant laws and policies in
the petroleum industry, the Regulator of the industry must have a good ‘Research and Policy
Team’ to ensure that he/she is kept abreast with the challenges facing the industry. Laws and
policies regulating arbitration in the petroleum industry should align accordingly with the
dynamics of the industry; court judgements of cases relating to arbitration would be a very

good starting point.

The judiciary not only applies the law but also interprets it. Interpreting the law to apply it to
the facts means that a thorough assessment is needed, and officers of the court are tasked with
precisely that. A large number of court cases discussed in chapter two of this research have
ended up in the Constitutional Court, which, therefore, means that such judgements form
precedence and are sources of law. The Regulator must regularly and continuously update laws
and policies that align with the relevant court judgements.

1215ection 10 of the International Arbitration Act (note 56 above).
122A\s above.
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In Mfoza'?® the powers of the arbitrator were the point of contention, and both the High Court
and Constitutional Court were of the opinion that the arbitrator exceeded his power in issuing
an award for damages suffered by Mfoza. The powers of the arbitrator, as stipulated in section
12B of the PPA, are limited and should therefore be expanded. That is one good example of

why regularly updating arbitration laws and policies is extremely important.

3.3 Conclusion

Laws and policies need to be consistently reviewed, improved, and updated if required, to keep
up with the forever-evolving societal dynamics. The provisions regulating arbitration in the
relevant legislation must be reviewed and amended accordingly. The Controller of Petroleum
Products as the Regulator of the petroleum industry should consider the above
recommendations to regulate arbitration referral requests, he receives and processes. This will
perhaps reduce the raised questions and doubts against the provisions regulating arbitration in

South Africa’s petroleum industry and in this case, that provision is section 12B of the PPA.

123 Mfoza (note 25) para 40.
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CHAPTER 4

4 CONCLUSION

The main objective of this study was to establish how effective referrals of disputes resolved
through arbitration in the petroleum industry, as provided for in section 12B of the PPA are,
and the impact of the court cases associated with such section 12B referrals. How the relevant
court judgements can assist in improving the policies and laws regulating arbitration in the

petroleum industry.1?*

The fact that lawmakers who developed the section 12B provision selected arbitration as a
method of dispute resolution amongst other various alternative dispute resolution mechanisms
that exist is a testament to the popularity of this dispute resolution method. The authors above
have emphasised the evolution of arbitration and why it is the preferred method of resolving

disputes arising in commercial contracts.?

Avrbitration is an effective mechanism for settling disputes, as the decisions taken by the
arbitrator are binding and enforceable. The significant elements of privacy and expertise make
arbitration a method of resolving disputes more attractive than parties resorting to litigation.
Those who are responsible for developing policies and laws should promote the use of
arbitration and mediation as mechanisms of settling disputes by ensuring that these methods
promote justice and fairness.'?® Arbitration has several significant elements that make it
attractive, but the confidentiality element makes it even more popular than court proceedings,
which are more public.’?’ The methods of resolving disputes regarding commercial
transactions and contracts have evolved over a period of time. With such evident evolution,

124Refer to Chapter 1 above of this study, which sets out the Purpose of the Study.

125Refer to Chapter 3 above of this study, which discusses the PPA.

126 3 pablo ‘The Effectiveness of Mediation and Arbitration as Alternative Dispute Resolution Methods in
Mexico’ (2024) 4(1) Journal of Conflict Management 38-47.

127 A Tanielian “Arbitration Still Best Road to Binding Dispute Resolution’ (2013) 5(2) Journal of Legal Affairs
and Dispute Resolution in Engineering and Construction 6.
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litigation as a dispute resolution method has proven ineffective in that it does more harm than

good.'?®

Disputants still prefer to refer their disputes to a court of law instead of referring a dispute to
arbitration to be resolved by an arbitrator. As noted above by several authors, courts are not
efficient in resolving disputes and maintaining contractual relationships after a dispute is
resolved. Arbitration is concerned with dispute resolution and maintaining contractual
relationships for continuity purposes, which is an essential part of contractual relationships. A
dispute typically arises when parties are still in the process of fulfilling their contractual
obligations and responsibilities; for this reason, after the dispute is resolved, parties can
maintain their contractual relationship. One of the most essential elements of a franchise

contract is the long-term relationship between parties who have concluded such an agreement.

As was pointed out in chapter one of this study, franchise agreements form a significant part
of South Africa’s petroleum industry. In these agreements, like most other contracts, disputes
often arise. An effective mechanism for resolving these disputes is arbitration, which is why
the PPA was amended accordingly to include section 12B.1%° The requirements per section 12B
of the PPA that must be met for a dispute to be referred to arbitration are simple and
straightforward. However, these requirements have led to disputants resorting to litigation
instead of a dispute being solely resolved through arbitration. Section 12B states that there only
needs to be an unfair and or unreasonable contractual practice by either of the licenced party
for a dispute to be referred to arbitration;**° however, it does not elaborate on what an ‘unfair

or unreasonable contractual practice’ entails, and this has led to disputes ending up in court.

Several court cases concerning section 12B of the PPA and the judgements thereof in chapter
two above formed a significant part of this study. These court cases are an indication that
arbitration, as provided for in section 12B of the PPA, is insufficient to resolve disputes
between parties in a contractual relationship. The judgements of the court cases discussed in
chapter two can assist in making some notable contributions that can be used in improving and

updating laws regulating arbitration as an alternative dispute resolution in South Africa’s

128 \WO Durosaro ‘The Role of Arbitration in International Commercial Disputes’ (2014) 1(3) International
Journal of Humanities, Social Sciences and Education 1.

129Refer to Chapter 1 above of this study, under Introduction.

130Gection 12B(1) of The PPA (note 3 above).
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petroleum industry. It is of great importance for policies and rules to be constantly updated as
the need arises. Regulations are imperative as they serve as subordinate legislation and are
crucial in implementing Acts of Parliament. The Controller of Petroleum Products, as the
Regulator of the petroleum industry, has to ensure that Regulations attached to section 12B of
the PPA are developed, as such Regulations will not only be guiding tools in the
implementation of section 12B but will ensure the effective implementation of such a

provision. 13!

Laws regulating the various industries in South Africa have been developed not only to bring
order but also for stability purposes, as a stable industry is attractive to investors abroad. The
laws created in the country have to be internationally recognised and, therefore, be aligned with
international laws and policies. As the authors have noted in chapter three above, the
International Arbitration Act regulating arbitration locally and internationally was developed
to align accordingly with international standards in the regulation of arbitration. Applying and
implementing every piece of legislation that regulates arbitration in South Africa along with
the Arbitration Act and International Arbitration Act is imperative, as the Controller of
Petroleum Products should also when implementing section 12B of the PPA.132

The authors above have pointed out the importance of aligning laws that regulate arbitration
with the internationally recognised UNCITRAL Model Laws, as this will ensure that countries
who have aligned accordingly have the potential of being selected as a seat for international
commercial arbitration proceedings. The UNCITRAL Model Laws make provisions for written
arbitration agreements, which are essential as they will ensure enforceability. Suppose parties
have agreed to conclude an arbitration agreement or include an arbitration clause in their
commercial agreement, which will ensure that their dispute is resolved through arbitration. In

that case, parties are bound by such an agreement.*3

The judgements of the court cases discussed in chapter two have exposed the loopholes and
flaws that exist in section 12B of the PPA. By interpreting the provision and, most importantly,

pointing out the loopholes of the provision, the courts have, to a certain extent, shown the

131Refer to Chapter 3 above of this study, which discusses Recommendation 3.
132Refer to Chapter 3 above of this study, which discusses the International Arbitration Act.
133 Refer to Chapter 3 above of this study, which discusses which discusses UNCITRAL Model Laws.
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ineffectiveness of section 12B. This clearly indicates the need to improve and amend the
provision to ensure applicability and practicability. The recommendations presented in chapter
three regarding the incorporation of certain court judgements into Section 12B warrant serious

consideration by the Controller of Petroleum Products.3*

It is evident that referrals by the Controller of Petroleum Products per section 12B of the PPA
have not been as effective as the legislator had intended. If the legislator intended to have
disputants who have concluded contracts in the petroleum industry resolve their dispute
through arbitration without having to approach the court, then this objective was not achieved
for the following reasons: 1) It is not clear what the grounds ‘unfair and unreasonable
contractual practice’ entail when one requests the Controller of Petroleum Products to have
their dispute referred to arbitration, 2) the powers of the Controller of Petroleum Products when
it comes to referring disputes to arbitration are not detailed, 3) section 12B is not aligned with
the relevant legislation regulating arbitration in South Africa and internationally. The
recommendations in chapter three of this study will address the loopholes in section 12B of the
PPA, resulting in significant improvements to legislation regulating arbitration in South

Africa’s petroleum industry.

134Refer to Chapter 3 above of this study, which discusses Recommendation 3.
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